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Dvt 70.01
PRELI M NARY | NSTRUCTI ON NO. 1
Menmbers of the jury, we are about to begin the trial of the
case about which you have heard sone details during the process of
jury selection. Before the trial begins, however, there are certain
instructions you should have in order to better understand what wll

be presented before you and how you shoul d conduct yourself during

the trial.

By your verdict you will decide disputed issues of fact. |
w Il decide all questions of |law that arise during the trial, and
before you retire to deliberate at the close of the case, | wll

instruct you on the law that you nust follow and apply in deciding
your verdi ct.

Since you will be called upon to decide the facts of this case,
you shoul d give careful attention to the testinony and evi dence
presented for your consideration, bearing in mnd that I wll
i nstruct you concerning the manner in which you should deterni ne the
credibility, or "believability," of each witness and the weight to be
given to his or her testinmony. During the trial, however, you should
keep an open m nd and should not form or express any opinion about
the case one way or the other until you have heard all the testinony
and evidence, the closing argunents of the |lawers, and ny
instructions to you on the applicable | aw.

You must not discuss the case in any manner anong yourselves or
with anyone el se, nor should you permt anyone to discuss it in your
presence. You should avoid readi ng newspaper articles that m ght be
publ i shed about the case, and should also avoid seeing or hearing any
tel evision or radio coments about the trial.

During the trial I may be called upon to make rulings of |aw on
obj ections or notions made by the lawers. It is the duty of the
attorneys to object when they believe evidence is not properly
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adm ssi ble. You should not show prejudi ce agai nst an attorney or
client because the attorney has made objections. You should not
infer or conclude fromany ruling or other comment | may nake that |
have any opinions on the nmerits of the case favoring one side or the
other. If | sustain an objection to a question that goes unanswered
by the witness, you should not draw any inferences or concl usions
fromthe question itself.

During the trial it may be necessary for me to confer with the
| awyers out of your hearing with regard to questions of |aw or
procedure that require consideration by the court alone. On sone
occasi ons you may be excused fromthe courtroom for the same reason.

Il will limt these interruptions as nuch as possi bl e.



| CJ 100.1
PRELI M NARY | NSTRUCTI ON NO. 2

Menmbers of the jury: This is a civil case brought by the
plaintiff, Kristine Bosley, formerly known as Kristine Johnson
agai nst the defendant, Excel Corporation.

On or about July 5, 1990, the plaintiff was hired to work in
t he defendant’s pork processing plant in Gtumva, lowa. Plaintiff
al l eges that beginning in |ate Decenber 1993, through May 13, 1994,
she was subjected to sexual harassnent by her estranged husband, Rock
Johnson, a co-enployee. Plaintiff clainms she reported the sexual
harassnment to Defendant’s managenment personnel, but they did nothing
to stop the harassnent.

On May 13, 1994, Defendant indefinitely suspended Plaintiff
fromher job following two incidents at work. Plaintiff alleges
Def endant term nated her enploynent because of her sex and in
retaliation for her conplaints about being sexually harassed.

Def endant denies Plaintiff’s clains and asserts it took proper
action to remedy the harassnment alleged by Plaintiff.

This summary is given to you by the Court and is not to be
consi dered as evidence in this case. Determ ne the questions
submtted to you fromthe evidence and apply the law that | wll give

you.



Dvt 71.04

PRELI M NARY | NSTRUCTI ON NO. 3

You have been chosen and sworn as jurors in this case to try
the issues of fact presented by the parties. You are to performthis
duty without bias or prejudice as to any party. Qur system of |aw
does not permit jurors to be governed by synpathy, prejudice, or
public opinion. Corporations and governnental entities have the sane
standing as private individuals. All the parties and the public
expect that, regardl ess of the consequences, you will carefully and
inmpartially consider all the evidence in the case, follow the | aw as

stated by the court, and reach a just verdict.



Dvt 70.02

PRELI M NARY | NSTRUCTI ON NO. 4

The case will proceed in the follow ng order:

First, the plaintiff and defendant may nake openi ng statenents
outlining their cases. None of the parties is required to make an
opening statenent. \What is said in opening statenment is not
evi dence; in opening statenent a party outlines the evidence it
i ntends to produce.

Second, the plaintiff will introduce evidence and testinony to
support her claim At the conclusion of plaintiff’'s case, the
def endant may i ntroduce evidence. The defendant, however, is not
obliged to introduce any evidence or to call any witness. |If
def endant introduce evidence, the plaintiff may then introduce
rebuttal evidence.

Third, the parties may present closing argunents as to what
t hey consi der the evidence has shown and as to the inferences that
t hey contend you should draw fromthe evidence. Wat is said in
cl osing argunment, just as what is said in opening statenment, is not
evidence. The argunents present the contentions of the parties based
on the evidence introduced. Plaintiff has the right to open and
cl ose the argunent.

Fourth, I will instruct you on the law that you are to apply in
reachi ng your verdict.

Fifth, you will proceed with your deliberations. You wll not
be sequestered during deliberations, but will work at the courthouse
during the hours you deci de.



| CJ 100.9, 100.11-.14

PRELI M NARY | NSTRUCTI ON NO. 5

I n deciding what the facts are, you may have to deci de what
testi mony you believe and what testinony you do not believe. You may
believe all of what a witness said, or only part of it, or none of
it.

I n deciding what testinmony to believe, consider the witness's
intelligence; the opportunity the witness had to see or hear the
things testified about; the witness's nenory; any notives that
wi tness may have for testifying a certain way; the age and nmanner of
the witness while testifying; whether that w tness said sonething
different at an earlier tinme; the general reasonabl eness and
probability or inprobability of the testinony; and the extent to
which the testinony is consistent with any evidence that you believe.

I n deci ding whether or not to believe a witness, keep in mnd
t hat people sonetinmes hear or see things differently and soneti nes
forget things. Thus, you should consider whether a contradiction is
an i nnocent msrecollection or |apse of nenory or an intentional
fal sehood. This may depend on whether the contradiction has to do
with an inportant fact or only a small detail.

I f you believe fromthe evidence that a witness previously nade
a statement that is inconsistent with the witness's testinony at this
trial, the only purpose for which you may consider the previous
statenment is for its bearing on the witness's credibility. It is not
evi dence that what the wi tness previously said was true. However, if
you believe fromthe evidence that a witness who is a party nade a
previous statenent that is inconsistent with the party's testinony at
this trial, you may consider the previous statenent both for its

bearing on the party's credibility and as evidence that what the



party previously said was true.

You may hear testinony from persons described as experts.
Persons who have becone experts in a field because of their education
and experience my give their opinion on matters in that field and
the reasons for their opinion.

Consi der expert testinmony just |ike any other testinony.
You may accept it or reject it. You may give it as much wei ght as
you think it deserves, considering the witness' education and
experience, the reasons given for the opinion and all the other
evidence in the case.

An expert wi tness may be asked to assune certain
facts were true and to give an opinion based on that assunption.
This is called a hypothetical question. If any fact assuned in the
question has not been proved by the evidence, you should decide if

that om ssion affects the val ue of the opinion



| CJ 100.4
Dvt 72.03

PRELI M NARY | NSTRUCTI ON NO. 6

There are, generally speaking, two types of evidence from
which a jury may properly find the truth as to the facts of a case.
One is direct evidence--such as the testinony of an eyew tness. The
other is indirect or circunstantial evidence--the proof of a chain of
circunstances pointing to the existence or non-existence of certain
facts.

As a general rule, the | aw makes no distinction between
direct or circunmstantial evidence. The law sinply requires that the
jury find the facts in accordance with the preponderance of all the
evidence in the case, both direct and circunstanti al .

The "evidence" in this case consists of the testinony of
w t nesses, the docunents and ot her things received as exhibits, and
the facts that have been stipulated--that is, formally agreed to by
the parties.

You may use reason and conmon sense to draw deductions or
conclusions from facts which have been established by the evidence in
t he case.

Certain things are not evidence. | shall list those
t hings for you now

1. Statenents, argunents, comments by the | awers, and
guestions asked by a | awer but not answered by the
Wi tness are not evidence.

2. Obj ections are not evidence. Lawers have a right to
obj ect when they believe sonething is inproper. You
shoul d not be influenced by the objection. If I

sustain an objection to a question, you nust ignore
the question and nust not try to guess what the
answer m ght have been.

3. Testinmony that | strike fromthe record or tell you



to disregard is not evidence and must not be
consi der ed.

Anyt hi ng you see or hear about this case outside the
courtroomis not evidence.
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| CJ 100.3, DVT 5.01 (nodified)
PRELI M NARY | NSTRUCTI ON NO. 7

Unl ess you are otherwi se instructed in these instructions,
your verdict depends on whether you find certain facts have been
proved by a preponderance of the evidence. To prove sonething by the
preponderance of the evidence is to prove that it is nore likely true
than not true. It is determ ned by considering all of the evidence
and deciding which evidence is nore believable. 1If, on any issue in
the case, the evidence is equally bal anced, you cannot find that the
i ssue has been proved.

The preponderance of the evidence is not necessarily
determ ned by the greater number of wi tnesses or exhibits a party has
present ed.

Ceneral ly, aplaintiff asserting a clai mof sexual harassnent
i nthe workpl ace, al so call ed a hostil e-work-environnent claim nust

prove all of the foll ow ng propositions by a preponderance of the

evi dence:
1. She or he was subjected to unwel conme harassnent;
2. The conduct was based on sex;
3. The harassnent was sufficiently severe or pervasive the

pl aintiff and a reasonabl e person under sim | ar circunstances woul d
find it created a hostile or abusive work environnment;

4. The harassnment would affect a term condition, or
privilege of a reasonable person's enpl oynment;

5. Def endant ' s managenent | evel enpl oyees knew or shoul d
have known of the harassnment;

6. Defendant failed to take appropriate renedi al action.

Factors rel evant to the determ nati on of whet her conduct
constitutes sexual harassnment include the follow ng:

1. The frequency of the discrimnatory conduct;

2. Its severity;
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3. Whether the conduct is physically threatening or
hum liating, or a nere offensive utterance; and

4. \Whet her the conduct unreasonably interferes with an
enpl oyee’ s work performance.

Cenerally, aplaintiff asserting a clai mthat she or he
was treated differently inthe workpl ace because of the plaintiff’s
sex, alsocalledadisparate-treatnent claim nust prove all of the
follow ng propositions by a preponderance of the evidence:

1. First, the defendant di scharged the plaintiff, or nmade
anot her enpl oynent deci sion adverse to the plaintiff; and

2. Second, theplaintiff’'s sex was a notivating factor in
t he defendant’ s deci si on.

CGenerally, aplaintiff asserting aclai mthat a def endant
retaliated against himor her as the result of the plaintiff’s
opposition to any unlawful enploynent practice, such as sexual
harassnent or di sparate treatnment, nust prove all of the foll ow ng
propositions by a preponderance of the evidence:

1. First, theplaintiff was engagingin protected activity
or opposition to an unlawful enploynent practice;

2. Second, the plaintiff suffered an adverse enpl oynment
deci sion; and

3. Third, there was a causal |ink between the plaintiff’s

activity and the enpl oynent deci sion.
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| CJ 100. 5-100. 8

PRELI M NARY | NSTRUCTI ON NO. 8

Duringthetrial of this case, certaintestinony may be read
i nt o evi dence or shown as a vi deot ape of a deposition. Adepositionis
t aken before trial, consists of questions asked the witness and the
W t ness' s answers gi ven under oath, andis preservedinwitingor on
vi deot ape. You shoul d consi der depositiontestinony the sane as you
woul d testinony given in court.

During thistrial, you my hear the word "interrogatory."”
Aninterrogatoryis awitten question asked by one party of anot her,
who nust answer it under oathinwiting. Consider interrogatories and
t he answers tothemas if the questi ons had been asked and answer ed
here in court.

The parties may serve upon each other witten requests for
t he adm ssion of the truth of certain matters of fact. Youw |l regard
as bei ng concl usively proved all such matters of fact which were
expressly admtted by a party or which a party failed to deny.

The parties may stipulate that if a certain person were
call ed as awitness, he or she wouldtestify as stipul ated. Consi der

stipulated testinmony as if it had been given in court.
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Dvt 70.13

PRELI M NARY | NSTRUCTI ON NO. 9
During the course of the trial, | occasionally nay ask
guestions of a witness or counsel. Do not assune that | hold any
opiniononthe mtters to which my questions nay rel ate. Renenber at
all times that you, asjurors, areat libertytodisregardall coments
of the court or counsel in arriving at your own findings as to t he

facts.

14



Dvt 70.08

PRELI M NARY | NSTRUCTI ON NO. 10

During this trial | will permt youto take notes. Many
courts donot permt jurors totake notes, and a word of cautionisin
order. Thereis atendency to attach undue i nportance to matters that
one has witten down. Somne testinony that i s considered uninportant at
the time presented, and thus not witten down, takes on greater
inmportance later inthetrial inlight of all the evidence present ed.
Therefore, youareinstructed that your notes are only atool toaid
your own i ndi vi dual nmenory, and you shoul d not conpare your notes with
t he notes of other jurors indetermningthe content of any t esti nony
or inevaluating the inportance of any evi dence. Your notes are not
evi dence and are by no neans a conpl ete outli ne of the proceedi ngs or
alist of the highlights of thetrial. Above all, your nenory shoul d
be your greatest asset whenit conestine to deliberate and render a
decision in this case.

At the end of thetrial you nust nake your deci si on based on
what you recall of the evidence. You will not have a witten
transcript to consult, and the court reporter cannot read back
testimony. You nust pay close attentiontothe testinmony as it is
gi ven.
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Dvt 70.08
PRELI M NARY | NSTRUCTI ON NO. 11

Youw || not berequiredto renmaintogether while court is
inrecess. It isinportant that you obey the follow nginstructions
with reference to court recesses:

First, do not di scuss the case either anong yoursel ves or
wi t h anyone el se during the course of thetrial. Infairnesstothe
partiestothis |awsuit, you shoul d keep an open m nd t hr oughout t he
trial. You should reach your conclusion only during your final
del i berations after all evidence is in and you have heard the
attorneys' sunmations, ny instructions to you on the | aw, and an
i nterchange of views with other jury nmenbers.

Second, do not permt any third personto di scuss the case
i nyour presence. |f anyone does so despite your tellingthemnot to,
report that fact tothe court as soon as you are able. You shoul d not,
however, di scuss with other jurors either that fact or any ot her fact
that you feel necessary to bring to the attention of the court.

Third, duringthetinme youserveonthisjury, please do not
converse, inor out of the courtroom with any of the parties or their
attorneys or any witness. By this | nmean not only do not converse
about t he case, but do not converse at all, evento pass thetine of
day. In no other way can all parties be assured of the absolute

inmpartiality they are entitled to expect fromyou as jurors.
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